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About The Housing Forum

The Housing Forum’s growing membership of over 150 organisations from both the
public and private sectors represents £24bn turnover in the housing sector.

All members of The Housing Forum share our determination to drive quality in design,
construction and maintenance of UK homes. They have a commitment to partnership
working and share in our vision of ‘A Quality Home for All’.

In order to achieve this, we have advocate for policy change needed for everyone to live
in a good quality, sustainable and affordable home.
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Overview

The Housing Forum welcomes the proposals set out in this consultation on the
introduction of a new VAT zero rate for land intended for the construction of social
housing. This is an issue that we have been aware of for some time as causing
problems for some organisations had been raising with Government on behalf of
members - see Why a simple reform to tax legislation could unlock new housing: The

Housing Forum

A new relief — if straightforward and simple to apply - would reduce administrative
burdens for both our social landlord members and our developer members. It would:

e Avoid the need for complex legal negotiations or new legal structures to be put
in place in order to deal with the current VAT rules.

e Reduce the costs of specialist legal advice.

e Allow RPs to be more fully involved at an earlier stage, reducing the
administrative complexity in transferring land or completed properties to them
later on.

¢ Avoid administrative complexities by aligning the VAT treatment of land with the
practical funding and delivery timetable for affordable housing.

¢ Reduce administration, legal input and internal governance costs.

e Reduce the costs currently spent monitoring construction progress and
evidencing that the relevant stage has been reached.

e Improve cash flow of developers and RPs, allowing them to move on to new
projects faster.

We therefore support the proposed changes, and believe they have the potential to
accelerate the supply of much needed new homes by reducing legal costs and
complexities.

Our key recommendation in response to this consultation is that HMRC should
make the primary eligibility for the VAT relief tied to RP status, and should
include local authorities (rather than tying the relief to the specific tenure(s) of
the intended new homes)

Response to questions

Question 1: Are you responding as:

e another type of organisation — please provide details (for example, a trade
or representative body, charity, another type of business or organisation)

The Housing Forum is a membership organisation

Question 2: If you answered ‘landlord’, ‘developer’, ‘social housing provider’ or
‘another type of organisation’ please provide the following details of:

the size of your organisation, for example, turnover and number of employees
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The Housing Forum has six permanent members of staff, and 150 organisations who
are members, from across the housing and construction sector. Our members
include housebuilders, housing associations, councils and legal firms who specialise
in housing.

where are you established and where do you operate — across the UK, in INTERACT
England, Scotland, Wales or Northern Ireland? INFORM

UK INFLUENCE
what are your organisation’s priorities when considering VAT implications in

land acquisition and development?

The Housing Forum’s mission is ‘a quality home for all’. Our members share our

aspirations to increase housing supply, increase the supply of affordable housing and

improve housing quality.

please explain your operating model: (for example, what is your role in the info@

process of constructing or developing social housing, please explain your housingforum.org.uk
partnerships with other organisations)

We are a not-for profit membership body, funded by our members. We do not directly
develop housing, but we support our members who do.

how do you currently structure your organisation’s operations to comply with
VAT rules on land, property and construction?

n/a

Question 3: If you answered ‘social housing provider’ please provide the
following details:

n/a

Question 4: Does HMRC/the government’s understanding accurately reflect
your knowledge of what happens in practice?

The Housing Forum believes that HMRC’s understanding does broadly reflect what
happens in practice. It is correct that the current model is complex to administer and
creates legal and site-monitoring costs for developers, much of which is ultimately
passed on to RPs.

We would add the following points:

e A variety of partnership models and land purchasing models are in use. For
instance, an RP may acquire land directly from landowners or use subsidiaries to
buy land.

e Councils commonly buy and develop land for social housing, and may do so
directly, via a company set up for this purpose, or in partnership with a developer
and/or an RP.

e RPs are not always able to fully disapply a seller’s option to tax land that is being
sold for social housing. Under the current VAT rules transferring land that has not The Housing Forum Ltd
yet reached the Golden Brick stage creates irrecoverable VAT. RPs therefore use 6 Floor, 1 Minster Court
this ability infrequently. Mincing Lane
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e The sentence “It is only at this stage that developers or landowners can begin to
recover VAT incurred in preparing the land for a future zero-rated sale if they
have not opted to tax the land.” is not entirely correct — because the developer is
entitled to recover input tax in the VAT return for the period in which it was
incurred.

Question 5: What is your assessment of how the current ‘golden brick’ rules
create barriers of the construction of social housing?

The Golden Brick rule was put in place with a specific model of how RPs and private
housebuilders worked together to build housing. However, The Housing Forum’s
members find that the Golden Brick VAT rule forces developers and RPs into more
complex legal arrangements than should be necessary, and are not compatible with
the variety of different partnership models which can otherwise support more
housebuilding:

- The definition of the ‘golden brick’ is not clear-cut and often causes disputes,
requires close site-monitoring and increases costs. It is particularly challenging in
complex and phased developments.

- The rule makes it hard for RPs to get involved at an early stage — the lack of
demand for S106 homes recently experienced are attributable to RPs being
unhappy with the specification of the homes that developers are building — RPs
getting involved earlier prevents this.

- It delays the point at which RPs are able to access grant, which causes
difficulties with funding cycles and deadlines and creates cash flow difficulties for
RPs. Smaller and medium sized RPs are particularly impacted, as they are
generally reliant on the CME route to funding, which requires them to have
acquired an interest in the land.

- It causes cash-flow problems for developers, which increases costs, which are
then passed on to the RPs.

- Itis unclear how Golden Brick rules should be applied in situations of off-site
construction (where a house may be ‘clearly under construction’ in a factory but
could, in theory, be placed anywhere), or in phased sites.

- The difficulties lead to long and complex legal negotiations over whether the
‘golden brick’ stage has been reached on each project — adding costs and
delays.

Question 6: Are there specific areas where VAT rules on land have a greater
impact on your activities?

The Housing Forum’s members come from across the housing sector and include
developers, RPs and councils. They often work together on large-scale projects in a
variety of partnerships and joint ventures. Complex sites, with multiple partners, non-
traditional sequencing of work, mixed tenure and phased developments are
particularly likely to find the current VAT rules difficult to apply. Both developers and
RPs therefore have to spend considerable resources on ensuring they have been
correctly applied. Complex legal structures need to be set up to avoid paying VAT
that is not ultimately required.
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It is unclear how Golden Brick rules should be applied in situations of off-site
construction (where a house may be ‘clearly under construction’ in a factory but
could, in theory, be placed anywhere), so MMC is particularly problematic.

INTERACT
Question 7: What is your definition or understanding of the term ‘social
- i INFORM
housing’? (Please reference any statutory definitions that may be relevant
including planning regulations and legislation.) INFLUENCE

If these proposed VAT relief is to be useful, it is essential that the definitions used are
clear and unambiguous. The VAT status of land needs to be known and certain at
the point when land is purchased.

Trying to tie the VAT relief to specific tenures would be problematic for several
reasons:

- There is no existing definition of “social housing” in VAT legislation. Creating a
new definition would be most problematic, as the sector is already complex in info@
housingforum.org.uk
terms of types of landlords and tenures.

- There are a variety of social housing tenures, and the terms “social housing” and
“affordable housing” are overlapping and at times used interchangeably.

- One of the problems with the existing system is that on mixed tenured sites,
each dwelling has to be treated differently. This is particularly problematic for
blocks of flats that contain a mixture of market housing and social housing. Tying
in VAT relief to the tenure of specific dwellings means that this issue will remain.

- RPs sometimes change the tenure of housing on a site, after it has been built, or
whilst it is being built. For instance, housing intended for shared ownership may
be converted to social rent, with the use of additional grant. The end tenure mix
is therefore not always known at the point when the land is sold.

Instead, we would recommend that Registered Providers (as defined as “relevant
housing associations” in paragraph 10 of Schedule 10 to the Value Added Tax Act
1994) are eligible for the relief in full, regardless of what tenures of housing they
build.

Worked examples to cover off treatment of land in mixed tenure schemes, for a
change would be very helpful.

Question 8: How would a new relief reduce the complexities in the current
system and incentivise your business’s ability to develop social housing
quicker? (meaning accelerate the delivery of social housing to help achieve the
government’s objective of building 1.5 million new homes)

A new relief would help both our social landlord members and our developer
members to speed up the development of social housing. It would:

¢ Avoid the need for complex legal negotiations or new legal structures to be put
in place in order to deal with the current VAT rules

e Allow RPs to be more fully involved at an earlier stage, reducing the risk of The Housing Forum Ltd
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e Support faster delivery by aligning the VAT treatment of land with the practical
funding and delivery timetable for affordable housing.

¢ Reduce administration, legal input and internal governance time.

¢ Reduce the time currently spent agreeing bespoke transaction structures,
monitoring construction progress and evidencing that the relevant stage has
been reached.

e Improve cash flow of developers and RPs, allowing them to move on to new
projects faster.

Question 9: How would a new relief reduce administrative burdens for your
business? (landowner, developer, social housing provider)

A new relief — if straightforward and simple to apply - would reduce administrative
burdens for both our social landlord members and our developer members. It would:

e Avoid the need for complex legal negotiations or new legal structures to be put
in place in order to deal with the current VAT rules.

e Reduce the costs of specialist legal advice.

e Allow RPs to be more fully involved at an earlier stage, reducing the
administrative complexity in transferring land or completed properties to them
later on.

¢ Avoid administrative complexities by aligning the VAT treatment of land with the

practical funding and delivery timetable for affordable housing.
¢ Reduce administration, legal input and internal governance costs.

e Reduce the costs currently spent monitoring construction progress and
evidencing that the relevant stage has been reached.

For these benefits to be realised, it is essential that the VAT status of land is known
and fixed at the point when it is purchased.

Question 10: What types of organisations do you consider provide social
housing? (Please reference any regulation of bodies mentioned if relevant.)

Social housing is provided by Registered Providers, which include housing
associations and local authorities.

The definition of a “relevant housing association” in VAT legislation can be used for
the Registered Providers. Local authorities are well defined (including in VAT
legislation), though the definition needs also to include companies established by
local authorities for the purposes of developing social housing.

Question 11: Are there any issues associated with limiting relief to registered
providers? (Please provide any additional detail that you feel will be relevant.)

Councils also develop social housing, and may do so via a company set up for this
purpose. Land is also purchased for the purpose of building social housing by
development subsidiaries of RPs, or by group structures. HMRC should consider
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whether it is possible to extend the relief to companies that are owned by an eligible
RP.

Small community-based groups trying to establish social housing or other forms of
community-led housing also struggle with the impact on cash flow in particular with
the current system, and are often not RPs (at least at the point when they purchase INTERACT
land.). We would encourage HMRC to work closely with MHCLG to see whether the INFORM
VAT relief could be extended to these types of organisations. Two possible

approaches are: INFLUENCE

1) To expand the entity definition — add a defined class of 'community housing
providers' alongside RPs.

2) Extend the relief to the purpose of the land (alongside automatic eligibility for
RPs). This could allow land to be zero-rated wherever it is intended for 'social
housing' within the existing meaning in Part 2 of the Housing and
Regeneration Act 2008 (ss 68-77), evidenced by planning permission/s106,

with certification and clawback falling on whoever is doing the constructing, info@
RP or not. housingforum.org.uk

The Government has also recently defined military housing as a form of social
housing (in planning law), so the changes to VAT should be clear on how military
housing (whether built by the MOD or other organisation) should be treated.

Question 12: Are there any unintended consequences or risks you foresee with
the introduction of this new relief?

The main risk we can identify is that if the Government attempts to tie the relief in to
the specific tenure of each property, it could be too costly and complex to apply,
meaning that the new relief is either unused, or remains costly and complex to apply.
It is important to avoid complex legal disputes over tenures that are within our outside
of scope or over a small element of non-residential usage (such as a caretaker’s
office or community facilities such as playgrounds or GP surgeries, often required as
a planning condition). The inclusion of such elements to support the new homes
should not mean that the site loses access to the VAT relief.

We recognise the need for clawback mechanisms to prevent wilful misuse of the
relief but think that the regulatory requirements on social landlords should mean that
this does not need to be used for social landlords who simply change the precise
tenure mix of the homes they build.

Question 13: How frequently do plans for the development of social housing
change? When plans do change, in what way do they change?

It is not uncommon for plans to change, especially for larger or phased sites.
Changes to the tenure mix may occur for the following reasons:

- Social housing is required as part of a S106 condition on planning consent and

this is changed following a successful challenge on viability. This could result in

a reduction to the proportion of social housing, or the tenure changing (for

instance from social rented housing to shared ownership).
The Housing Forum Ltd
6 Floor, 1 Minster Court
Mincing Lane
London EC3R 7AA
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- Grant is made available to fund the building of social housing on a site originally
intended for market sale (or where the social housing originally planned has
been reduced or removed because of viability).

- Additional grant is made available to increase the proportion of social housing on
a site or change the tenure of the social housing already planned. INTERACT

In addition, changes may be made to the phasing of larger sites (for instance, to INFORM
support the market absorption of market homes). This may increase the proportion INFLUENCE
of affordable homes delivered in one phase and reduce them in another.

Changes are also frequently made to the layout and floorspace of proposed new
homes — to meet changing customer needs, market conditions or to comply with new
legislation.

Question 14: What evidence can be produced at the point the land is sold to
demonstrate that it has been purchased by a registered social housing
provider, and therefore qualify for the zero rate? info@

Conformation of the purchaser’s RP status could be provided to solicitors involved in oyEINEOTATIOfg Ak

the sales process. If the purchaser is not an RP but is otherwise eligible (for instance
because they are a subsidiary of an RP), the proof of this relationship could be
required.

Question 15: Can you see any risks or complications with a declaration
mechanism in the form of certification?

The Housing Forum considers that certification is a practical way to approach this
issue. It is important that the wording is clear and not overly restrictive. This may
require further engagement with the legal teams of RPs and developers.

To prevent misuse, this would sit alongside a certification requirement (the RP
confirming its intention to build or commission affordable homes) and a clawback
charge if that intention isn't carried through within a set period - broadly mirroring the
existing self-supply clawback mechanism already used elsewhere in the VAT code. It
could then build on the well-established VAT1614G certification process, so the
administrative machinery to support this approach already exists.

Question 16: Are there any unintended consequences or complications of
mixed tenure developments? We are interested to understand more around
practical or delivery concerns that you think may be relevant in this context.

HMRC should be aware that mixed tenure developments are common in social
housing delivery, and form the majority of larger developments. In some cases, the
inclusion of market homes creates cross-subsidy to support the costs of delivering
the social housing. A proportion of social housing is often required as a condition of
planning consent (via S106 agreements). In addition, both government and social
landlords often seek to develop mixed tenure housing because it is considered to
create more sustainable and healthier communities than separating out the social
and market homes.

Alongside tenure mix, most larger sites also contain at least a small amount of non- The Housing Forum Ltd
housing uses (such as a community centre, medical centre, playground or site 6 Floor, 1 Minster Court
office). Mincing Lane
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There are significant risks and problems for mixed tenure sites if HMRC attempts to
create a tenure-specific relief, as this would end up being a property-specific relief,
with many of the same problems as the current system (and as we have outlined in
answers to Question 7)

However, if eligibility is determined primarily on the status of the organisation (ie RPs
are eligible) then mixed tenure sites become much easier to deal with.

If HMRC wants to limit the relief to social housing only, then a site-based approach
that apportions the relief to the intended proportion of social housing would be
preferable to a dwelling-based approach. However, we would encourage HMRC to
prioritise the simpler approach whereby all developments undertaken by RPs are
eligible for the VAT relieve, including those that include a significant proportion of
housing for market sale.

Question 17: What additional support or guidance would help your
organisation navigate the new VAT relief?

The Housing Forum and its members would welcome clear worked examples to
illustrate how the VAT relief should be applied to the most common situations that
are likely to be encountered. These should include:

- Direct purchase of land by an RP from a landowner

- Mixed tenure developments

- The treatment of small amounts of non-residential use within a site.
- Phased schemes

- Changes made to plans that would or would not require clawback.

Question 18: Are there any other changes that you think should be included to
make the new relief easier for you to implement?

The relief should include local authorities as well as RPs.

We would like to see the VAT relief extended to cover brownfield sites where a
change of use or regeneration is being undertaken, as well as newbuild housing on
bare land. Brownfield sites face particularly acute financial pressures.
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